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City of Auburn and Atiburn Business Development Corporation
DEVELOPMENT %EEMENT

® - \5 =
This Agreement is made as of %é Zl 20% by and between the City of Aubum, Maie (the
"City"), a municipal body corpdrate and politic an_d'a political subdivision of the State, and the
Auburn Businiess Development Corporation or ABDC (the "Developer").

WITNESSETH THAT:

WHEREAS, industrial Jand suitable for development and served by air, rail and highway
transportation is in short supply in Auburn. The City has been miaking efforts for more than 10
yeats to-encourage and accomplish development of d riew industrial park to serve that need. The
Aubuin Business Development Corporation and its nonprofit affiliate, Kittyhawk Development
Corporation, in cooperation with the City, have succeeded in acquiring contiguous land suitable
for industrial developnient adjacent to the Aubumn Lewiston Municipal Airport and the St..
Lawjrence and Atlantic Railroad, and convenient to the Maine Turnpike. This land is known as
the Aubum Indistrial Park. The Lewiston Auburn Economic Growth Council has also secured
appioval by the Foreign Trade Zone Board of the United States Depattiment of Cofrhiefce of an
Aubirin Foreign-Trade Zone which includes all of the Aubum Industrial Patk. Once access
roads, utilities and other necessary infrastructure are constructed in the Auburn Industrial Park, it
will aftract development of industries dependent on transportation and which will make long-
teimi commitnients to the community because of the capital intensive nature of their businesses.
These industries will be substantial new taxpayers who will offer stable, quality employment in
the City; and

WHEREAS, the City desires to dttract and retain quality jobs and commercial development;
create and maintain a healthy tax base; improve the econority of the City and provide for the
constriction of new public infrastructure and improvements to facilitaté economic development;
and

WHEREAS, to further the above goals, the City has designated a Municipal Development and
Tax Increment Financing District (the "District")-pursuant to Chapter 206 of Title 30-A of the
Maine Revised Statutes, as amended, by action of the Auburn City Council on March 21, 2005
(the "Vote"), and puisuant to the same Vote adopted a Development Program and Financial Plan
for the District (the "Development Pro gram"), attached hereto as Appendix A; and

- WHEREAS, the Development Program provides for the financing of costs associated with the
construction of public infrastructure and improvements including but not limited to streets,
access roadways, bridges, street lights, storm drains, intersections, sidewalks, landscaping,
wetlands mitigation and utilities such as power, water, sewer, natural gas, communications and
data transmission (the “Public District Improvements™); and ]

WHEREAS, the City has submitted the Development Program to the Maine Department of
Economic and Community Development for the Department's review and approval of the
District and the Development Program; and :



WHEREAS, the Developmeént Program designates ABDC to plan, implement, construct and
expand public improvements for the Auburn Industrial Park including the District; and obligates
ABDC to assume those responsibilities; and

WHEREAS, the execution and delivery of this Agreement serves to memorialize the
understandings of the parties with respect to the above-referenced designation; and

WHEREAS, the Development Program was submitted to the Department for approval on
January 20, 2006. :

NOW THEREFORE, in consideration of the foregoing and in consideration of the mutual
promises and covenants set forth herein, the parties hereby agree as follows:

ARTICLE I
Definitions

Section 1.1. Definitions

The terms defined in this Article I shall, for all purposes of this Agreement, have the meanings
herein specified, unless the context clearly requires otherwise:

"Act" means chapter 206 of Title 30-A of the Maine Revised Statutes and regulations adopted
thereunder, as amended from time to time.

"Agreement" means this Development Agreement between the City and the Developer dated as
of the date set forth above.

“City" means the City of Auburn, Maine.
"Commissioner" means the Commissioner of the Department.

"Department" means the Department of Economic and Community Development of the State, or
DECD.

“Developer" means ABDC, its affiliates, successors and assigns..

"Development Program" means the Auburn Industrial Park Development and Tax Increment
Financing Development Program, which was submitted for approval to the Department on
January 20, 2006.

"Development Program Fund" means the development program fund described in the Financial
Plan section of the Development Program and established and maintained pursuant to Article ITT
hereof.

“District" means the Avburn Industrial Park Tax Increment Financing District more parﬁculariy
described in the Development Program and designated by the City pursuant to Chapter 206 of
Title 30-A of the Maine Revised Statutes, as amended, by vote of the City Council on Marchi 21,
2005. :



“Effective Date" meaiis the date of approval by DECD, or February 2, 2006.

"Financial Plan" méans the financial plan described in the "Financial Plan" section of the
Development Program.

“Original Assessed Value” means $334,200.00.

"Project" means the extension, expansion and addition of public izhprovement_s and
modifications to existing facilities as contemplated and further defined in the Development
Program. :

“Property” means all real and personal property located within the District.

“Propeity Taxes” means any and all valorem property taxes assessed against the Property within
the Diétrict by the City or on its behalf,

"Qualified Investments" means any and all sécurities, obligations or accounts in which
paunicipalities may invest their funds pursuant to 30-A MRSA. §§5706 and 5712, as amended
from time to time. *
"Regulations" means the regulations enacted by the Department pursuant to the Act.

“Retained Tax Increment Revenue” means the percentage of the Tax Increment retained by the
- City pursuant to the Developinent 'rogram to fund the repayment of Bond indebtedness in

accordance with the provisions of Article IT hereof, the Development Program and DECD
approval.

“State" means the State of Maitie.

“Tax Increment” has the meaning set forth in 30-A M.R.S.A. §5222(15).

"Tax Increment Revenues" means that portion of all real and personal property taxes assessed in
any Tax Year by the City, in excess of any state, county or special district tax, upon the captured
assessed value of property in the District.

"Tax Payment Date" means the date(s), as determined by the City from time to time, on which
property taxes assessed by the City are due and payable without interest from owners 6f propeity
located within the City. ’ :

"Tax Year" ineans the twelve-month period beginning July 1 and ending June 30 or any other tax
year hereafter adopted by the City. .

Séction 1.2. Interpretation and Construction

In this Agreement, unless the context otherwise requires:



a. The terms "hereby," "hereof," “hereto," "herein," "hereunder" and any similar
terms, as used in this Agreement, refer to this Agreement, and the term "hereafter”
means after, and the term "heretofore" means before, the date of delivery of this
Agreernent.

b. Words importing a particular gender mean and include correlative words of every
other gender and words importing the singular number mean and include the
plural number and vice versa.

c. Words importing persons mean and include firms, associations, partnerships
(including limited partuerships), trusts, corporations and other legal entities,
including public or governmental bodies, as well as any natural persons.

d. Any headings preceding the texts of the several Articles and Sections of this
Agreement, and any table of contents or marginal notes appended to copies
hereof, shall be solely for convenience of reference and shall niot constitute a part
of this Agreement, nor shall they affect its meaning, construction or effect.

e. All notices to be given hereunder shall be given in writing and, unless a.certain
number of days is specified, within a reasonable time.

f If any clause, provision or Section of this Agreement shall be ruled invalid by any
court of competent jurisdiction, the invalidity of such clause, provision or Section
shall not 4ffect any of the remaining provisions hereof.

g. Any term used herein and in the Act or the Regulations and not defined herein

shall have the meaning ascribed to such term in the Act or the Régulations.

ARTICLE II
Development Program Fund and Funding Requirements

Section 2.1. Creation of Development Program Fund

Within thirty (30) days after the date first set out above, the City shall create and establish a
segregated find in the name of the City designated as the “Aubum Industral Park Development
and Tax Increment Financing District Development Program Fund" (the “Development Program
Fund”) pursuant to, and in accordance with the terms and conditions of, the Development
Program, and within the Development Program Fund will establish segregated accounts
designated as the Project Cost Account and the Sinking Fund Account (the “Accounts”).

Section 2.2. Liens

Except as provided in this Agreement, the City shall not create any lien or encumbrance on, or
create or transfer any other interest of any nature whatsoever in, nor shall it hypothecate, the
Accounts or any funds therein or revenues resulting from investment of funds therein, provided,
however, nothing herein shall prohibit creation of real and personal property tax liens on the
Propeity in accordance with, and, entitled to the priority provided under, State law:



Section 2.3. Deposits into Development Program Fund.

Starting with the 2006-2007 tax year and for each of the néxt 30 years there shall be deposited
into the Development Program Fund contemporaneously with each payment

of property tax assessed against the Property during the term of this Agreement an amount equal
to one hunidred percent (100%) of that portion of the property tax payment constituting Tax
Increment Revenues from within the District for the period to which the payment relates;
provided, however that such deposits to the Development Program Fund shall be due and
payable solely from such property tax payments and from proceeds of the sale of theé City’s
general obligation bonds as described in the Development Program (the “Bonds™). Any and all
revenues resulting from investment of monies on deposit in the Development Program Fund
shall be expended as determined by the City.

Section 2.4. Use of Monies in Development Prograin Fund
a) Sinking Fund Account

Monies deposited in the Sinking Fund Account shall corsist of the Retained Tax Revenues and
be used and applied to fund repayment of the Bonds.

b) Project Cost Account

Monies deposited in the Project Cost Account shall consist of the Bond sale proceeds and any
Tax In(_:rgnient Revenues in excess of the Retained Tax Revenues and shall be used and applied
to fund the Project Costs as defined in the Development Program which iiiclude but are fiot
limited to expenses of planning, implementation, construction, expansion and administration of
the District and the Auburn Industrial Park by ABDC. Payment of funds from the Project Cost
Account shall be made by the City to ABDC with thirty (30) days of submission of detailed
requisitions for Project Costs which have been incurred.

Section 2.5. Investments

The monies in the Development Program Fund and shall be im)ested and reinvested in Qualified
Investments as determined by the City, The City shall have discretion regarding the investment
of such monies, provided such monies are invested in Qualifi¢d Investinents. As and when any
amounts thus invested may be needed for disbursements, the City shall cause 4 sufficient amount
of such investments to be sold or othérwise converted into cash to the credit of the Development
Program Fund as applicable. The City shall have the sole and exclusive right to designate the
investments to be sold and to otherwise direct the sale or conversion to cash of investments made
with monies in the Development Program Fund. The City shall not be liable on account of its
investment decisions as long as such decisions are made in accordance with this section.



ARTICLE IIX .
Responsibilities of the Parties

Section 3.1. Obligations of the Parties

Each Party shail cooperate fully with the other Party to enable such other Party to satisfy its
obligations under this Agréement and the Development Program and shall keep the otlier Party
informed as to the progress of that Party’s responsibilities. ABDC authorizes the City to conduct

such inspections of the Project as it deerns advisable.
Section 3.2. Obligations of ABDC

ABDC shall use its best efforts in the planning, implementation, construction and expansion of
public improvements for the District and of the Auburn Industrial Park, including but not limited
to constiuction of public infrastructure and improvetnents including the Public District
Improvements and in providing directly or obtaining administrative, organizational and
professional services to ensure proper capital and financing as well as licensing, architectural,
plarining, engineering, inspéction and legal services. :

Seétion 3.3. Obligations of City

For its sérvices as set forth inn Section 3.2, City will pay to ABDC its costs and expenses.
Payments by the City shall be made to ABDC from the Project Cost Account pursuant to Section
2.4(b). .

ARTICLE IV
Defaults And Remedies

Section 4.1. Events of Default

Each of the following events shall constitute and be refeired to in this Agreement as an "Event of
Default":

a. Any failure by the City to pay any amount from the Project Cost Account vwhen the
same shall become due and payable;

b. Any failure by the City to make deposits into the Development Program Fund as
required;

¢. Any failure by a party hereto to observe and perform in all material respects any
covenant, condition, agreement or provision contained herein on the part of the party to

be observed or performed; and

* d. Tfadeciee or order of a court or agency or supervisory authority having jurisdiction in
e premises for the appointment of a conservator or receiver or liquidator of] any °
insolvency, readjustment of debt, marshaling of assets and liabilities or similar
proceedings, or for the winding up or liquidation of a party's affairs shall have been
entered against the party or the party shall have consented to the appointment of a -



conservator or récejver or liquidator in any such proceedings of or relating to the party or
of or relating to all or substantially all of its property, including without limitation the
filing of a voluntary petition in bankruptcy by the party or the failure by the party to have
a petition in bankruptcy dismissed within a period of 90 consecutive days following its
filing of in the évent an order for release has been entered urider the Barikruptcy Code
with respect to the party.

Section 4.2. Remedies on Default

Wheniever any Event of Default referred to in Section 4.1 hereof shall havé occurred and be,
continuing for a périod of fifteen (15) days after a party's receipt fiom the other paity of wiitten
notice of an Event of Default by the party, the other party may (a) specifically enforce the
performance or observance of any obligations, agréements or covenants of the defaulting party
under this Agreement and any documents, instruments and agreements contemplated hereby or
to énforce any rights or remedies available hereunder or (b) suspeiid its perforinance under this
Agréement for so long as the Event of Default continues of remains uncired.

Section 4.3. Remedies Cumulative

No remedy lieréin conferred upon or reserved to a party is intended to be exclusive of any other
aviilable remedy or remédies but each and every such remedy shall be cumiilativé and shall be in
addition fo the remedy given under this Agreement or now or hereafter existing at law, in equity”
or by statute. Delay or omission fo exercisé any fight or power accruing upon any Event of
Defatilt, to6 insist upon the strict performance of any covenant or agreement herein set forth or to
exercise any right 6r remedy upon the occurrence of an Evént of Default shall not impair any
such right or power or be considered or takenas a walver or relinquisliment for the future of the
rights to insist upon and fo enforce, fiom time to time and as often as iniay be deemed expedient,
by injunction or other appropiiate legal or eqititable remedy; strict compliance by the party with
all of the covenants and conditions hereof, or of the fights to exercise any such right or remedy,
if such Events of Default be continued or repeated.

Section 4.4. Waiver of Governmental Immunity

To the extent allowed by law, the City hereby waivés its governmental immunity (but not any
tort immunity) with respect to any action or suit undertaken by Developer, its successors or
assigns, arising out of, résulting from or involving any alleged default by the City hereunder or
failure by the City to observe or perform any of its obligations hereunder, it being understood
and agreed that such waiver is a material inducement to the Developer entering into this
Agreement and continuing its pursuit of the Project. The parties agree that in the event of any -
dispute or disagreemeit hereunder the City shall continue to make payment of all amounts due
hereunder in the mauner and at the times specified herein until final resolution of such dispute,
whether by mutual agreement or final decision of a court, arbitrator or other dispute resolution
mechanisin. Except as expressly provided in this Agreement, the City hereby waives any right to
withhold, suspend or setoff payments during the pendency of any such dispute; provided,
however, that nothing herein shall be deemed a waiver of the City's tort imunity. The City
agfees that it will not in any manner challenge or contest the validity of this Agreement, the
Development Program or the proceedings for the adoption and approval of the same,



Section 4.5. Tax Laws

The parties acknowledge that all laws of the State now in effect or hereafter enacted with respect
to taxation of property shall be applicable and that the City, by entering into this Agreement, is
not excusing any non-payment of taxes by ABDC. Without limiting the foregoing, the City and
ABDC shall always be entitled to exercise all rights and remedies regarding assessment,
collection and payment of taxes assessed on ABDC's property.

ARTICLE V
Effective Date, Term and Termination

Section 5.1. Effective Date and Térm

This Agreement shall remain in full force from the Effective Date for a period of thirty (30)
years unless séoner terminated pursuant to any provision of this Agreement.

Section 5.2. Cancellation and Expiration of Term

At the termination or other expiration of this Agreement, the City and ABDC shall each execute
and deliver such documents and take or cause to be taken such actions as may be necessary to
evidence the termination of this Agreement.

ARTICLE VI
Miscellaneous

Section 6.1. Sucéessors

The covenants, stipulations, promises and agreements set forth herein by or on behalf of or for
the benefit of any party shall bind or inure to the benefit of the successors and assigns thereof
from time to time and any entity, officer, board, cominission, agency or instrumentality to whom
or to which any power or duty of such party shall be transferred.

Section 6.2. Parties in Interest

Except as herein otherwise specifically provided, nothing in this Agreement expressed or implied
is intended or shall be constiied to confer upon any person, fitm or coiporation other than the
City and the Developer any right, remedy or claim under or by reason of this Agreement, it being
intended that this Agreement shall be for the sole and exclusive benefit of the City and the
Developer.

Section 6.3. Non-Severability

In case any one or more of the material provisions of this Agreement shall, for any reason, be
held to be illegal or invalid, then this Agreement may, at the option of either party, be terminated
as of the date on which such holding becomes final. To exercise such option, the terminating
party shall send written notice of termination to the other party within sixty (60) days after the

date on which such holding becomes final.



Section 6.4. No Personal Liability of Officials

No covenant, stipulation, obligation or agreement of either party contained herein shall be
deemed to be a covenant, stipulation or obligation of any present or future elected or appointed
official, officer, agent, servant or employee of such party in his or her individual capacity and no
official, officer, employee or agent of either party shall be liable personally with respect to this
Agreement or be subject to any personal Liability or accountability by reason hereof,

Section 6.5, Counterparts

This Agreement may be executéd in any number of counterparts, each of which, when so
executed and delivered, shall be an original, but such counterparts shall together constitute but
one and the same Agreement.

Section 6.6. Governing Lavw.

The laws of the State shall govem the construction and enforcement of this Agreemeit in all
respects.

Section 6.7. Notices

All notices, certificates, requests, reqtﬁéiﬁons or other communications by the City or the
Developer pursuant to this Agreement shall be in writirig and shall be sufficiently given and shall
deemed given when mailed by first class mail, postage prepaid, addressed as follows:

If to the City:
City Manager
City of Auburn
60 Court Street
Auburn, Maine 04210

With a copy to:
Jack Conway, Esq.
Linnell, Choate & Webber
83 Pleasant Street
Auburn, ME 04210

If to the Developer:
Lucien Gosselin, Executive Director
Auburn Business Development Corporation
95 Paik Street
PO Box 1188
Lewiston, ME 04243-1188



With a copy to:
Peter M. Garcia, Esq.
Skelton, Taintor & Abbott
95 Main Street
PO Box 3200
Auburn, ME 042123200

Either of the parties may, by written notice given to the other, desigriate any different address to
which subsequent notices, certificates, requests or other communications shall be sent hereunder.

Section 6.8. Ame'ndmenﬁs

Neither this Agreement nor the Development Programn may be amended without the express
written consent of the parties hereto and approval of the City Council where required.

Section 6.9. Integiration

This Agreement completely and fully supersedes all other prior or contemporaneous
understandings or agreements, both wriften and oral, between the City and the Developer relating
to the specific subject matter of this Agreement and the transactions contemplated hereby.

Section 6.10. Authority of City

The Developer and the City waive any right which either may have to contest, and shall not take
any dction to challenge, the other's authority to enter into, perform or enforce the Agreement or
to carry out the Development Program or the validity or enforceability of this Agreement, the
District or the Developient Program. The: City and the Developer shall each utilize their
respective best efforts to uphold the District, the Development Program, this Agreement and the
City's authority to enter into this Agreement and the validity and enforcéability of the District,
the Development Program and this Agreement, including without limitation opposing, to the
extent peimitted by law, any litigation or proceeding challenging such authority, validity or
enforceability.

IN WITNESS WHEREOF, the City and the Developer have caused this Agreement to be
executed by their respective duly authorized representatives, all as of the date first above written.

CITY OF AUBURN

! ?
il g s 2 (€ %«/]&@9 By:

Patricia Finnegan |
Its: City Manager




AUBURN BUSINESS DEVELOPMENT CORP.

oy Eniy (B ol
li/u,o'ién Gosselin-
Tts: (X ELUTIVE _ Az TOR




AUBURN INDUSTRIAL PARK MUNICIPAL DEVELOPMENT AND
TAX INCREMENT FINANCING DISTRICT # 12 DEVELOPMENT
PROGRAM

EXHIBIT J

CERTIFICATE OF
CITY ASSESSOR
CITY OF AUBURN, MAINE

The undersigned City Assessor for the City of Auburn, Maine, does hereby .
certify pursuant to the provisions of 30-A M.R.S.A. Subsection 5254 that the
assessed value of the Auburn Industrial Park Municipal Development Tax
Increment Financing District #12, as described in the development program to
which this certificate is included, was $334,200 as of March 31 , 2005.

IN WITNESS WHEREOF, the certificate has been executed as of this 21st day
of March, 2005.

CITY ASSESSOR

)

Print Name: Ck&ﬂ{‘ \ AL D;bo <

COPY



